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This Section 8(a)(5) case was submitted for advice as
to whet her the Enployer unlawfully w thdrew recognition
during the termof a contract covering bargaining units
whi ch have | ess than two enpl oyees currently working and
| ai d-of f enpl oyees with contractual recall rights.

The Uni on was separately certified as the collective
bar gai ning representative in four units at the Enployer's
Wheatfield, N Y. facility.l The parties have negoti at ed
successi ve single collective-bargaining agreenents covering
these four units as well as units represented by two sister
| ocals of the Union. 1In 1991, a restructuring of the
Enpl oyer's operations resulted in layoffs of Union-
represented enpl oyees and, on July 18, the Enpl oyer and the
Uni on signed an agreenent which guaranteed the retention of
recall rights and provided severance pay and other benefits
to laid-off enployees. The current coll ective-bargaining
agreenent, executed in 1992, continued to cover these four
units even though no enpl oyees were working in the buyers
and estimators units and only one PC/ MC enpl oyee was

wor ki ng. 2

At an April 7, 1994 pre-arbitration grievance neeting
regarding the layoff of the |ast PETA enpl oyee, the Union
rejected the Enployer's suggestion to nerge the four units.
On April 8, the Enployer wthdrew recognition of the Union
in each of the units because, in its view, one-person units
are inappropriate under the Act.

The presidents of the Union's two sister |ocals have
testified that high-level Enployer officials stated that
busi ness was likely to increase in 1995 and, if the Enpl oyer
were successful in obtaining certain work it was seeking,

1 These include two production units (PC MC and PETA), a
buyers unit and an estimtors unit.

2 There were two enployees in the PETA unit; one was |aid
of f in Decenber 1993.
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| ar ge nunbers of production enpl oyees would be recalled at
VWheatfield. An Enployer official testified that in [ight of
current budgetary constraints on the Departnent of Defense,
it is unlikely that the work being sought will actually
materialize in the foreseeable future. He further testified
that even if laid-off production enpl oyees needed to be
recal |l ed, buyers and estimtors would not be because the
wor k of those units is now being perforned at the Enployer's
Massachusetts facility pursuant to the 1991 restructuring.

We concl ude that conplaint should issue, absent
settlenment, alleging only that the Enployer unlawfully
wi thdrew recognition in the PCOMC and PETA units; simlar
al | egations regarding the buyers and estimators units shoul d
be di sm ssed, absent w thdrawal.

The Board recogni zes that enployers may w t hdraw
recognition during the termof a contract if the bargaining
unit is a stable one-person unit.3 A determination as to
whet her the units herein were one-person (or "no-person")
units as of the April 8 withdrawal of recognition turns on
whet her the |l aid-off enployees in these units had a
reasonabl e expectancy of recall in the near future based on
obj ective factors, including "the past experience of the
enpl oyer, the enployer's future plans, the circunstances of
the layoff, and what the enpl oyee was told about the
l'i keli hood of recall."4 Contract recall rights are one
factor in making such a determination,® and when "ot her
factors involved do not support a |aid-off enployee's having
a reasonabl e expectancy of recall, verbal statenents
i ndi cating possible recall will not overcone the totality of
the evidence to the contrary."5

3 See McDaniel Electric, 313 NLRB No. 11, slip op. at 2 and
cases cited (Novenber 23, 1993).

4 S & G Concrete Co., 274 NLRB 895, 896 (1985).

S See Madison Industries, 311 NLRB 865, 867 (1993) (no
reasonabl e expectancy of recall even though enployer told
enpl oyee it would rehire himif it gained new business,
since obtaining contract on which it bid was nerely

specul ative; it neanwhile had not bid on other jobs; and,
nost inportantly, enployee nust have been aware of the
contractual recall policy pursuant to which, at the tine of
the el ection, he had lost his seniority for recal

pur poses) .

6 S & G Concrete, supra, 274 NLRB at 897 (footnote omtted)
(no reasonabl e expectancy of recall where enpl oyer had
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Al t hough the nonetary provisions of the 1991 agreenent
recogni zing the need for |layoffs may indicate that the
parties anticipated the |ayoffs would be long-term the
retention of recall rights and the Enployer's execution of
the current collective-bargai ni ng agreenent covering
enpl oyees in the four units indicate that the |layoffs would
not be permanent. Thus, the latter conduct, which otherw se
woul d be neani ngl ess, suggests that sone recall of enpl oyees
may have been anticipated. Mreover, the testinony of the
presidents of the Union's sister |ocals regarding the
Enpl oyer's expectation that |arge nunbers of production
enpl oyees may well be recalled, as well as the Enployer's
testinmony that one PETA enpl oyee and one PC/ MC enpl oyee
woul d likely be recalled if work increased, support our
conclusion that sufficient nunbers of PETA and PC/ MC
enpl oyees have a reasonabl e expectation of recall and,
therefore, these units contained nore than one person on
April 8.7 Accordingly, the Enployer's withdrawal of
recognition in these two units was unl awf ul

However, other than the Enployer's execution of the
current contract in 1992, there is no evidence to rebut its
testinmony that even if production work increased, no buyers
or estimators would be recalled at Weatfield because al
such work has been relocated to Massachusetts pursuant to
the 1991 restructuring. W conclude that enployees in the
buyers and estimators units have no reasonabl e expectancy of
recall and, therefore, the Enpl oyer was privileged to
wi t hdraw recognition as to those units.

R E. A

neither a seasonal pattern of layoffs and recalls nor a
policy or practice of recalling |aid-off enployees; one

| ai d- of f enpl oyee had been hired solely to work on a speci al
proj ect which ended; and the other |aid-off enployee was
aware that the enployer had decided to renove pernmanently
fromits operations at |east two trucks, including the one
assigned to the |aid-off enployee).

7 Since one PC/MC enpl oyee was working on April 8, the
recall of one additional PC/MC clerk would result in at

| east a two-person unit. Additionally, the Region has
determ ned that the Enployer's statenents regarding the
anticipated increase in work indicate that a recall of PETA
enpl oyees is likely and, contrary to the Enpl oyer's
statenents, would not assune that it would involve only one
rat her than two such enpl oyees.



